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SUBJECT: COVF,K AGE FOR 403(b) PLANS 

On July 20, 2009, the Employee Benelits S ccurity Ad~n ini stration issued Field Assistance 
Bulletin (FAB) 2009-02, addr~cssing the application of certain Form 5 500 and Form 5 500-SF 
annual reporting requirements to tax-sheltered annuity pro granls descri hed in section 403(b) of 
t l~e  Intel-nal Revenue Code (403(b) plans). Specifically, FAB 2009-02, in recugni~ir>n or 
compliance challcngcs facing many 403(b) plans subject lo Ti tlc I of ERISA, provided 
trarlsitional relief from the annual repurting and related auditing requirements for plans with 
respect to certain tax-shcllcrcd annuity contracts and custodial accounts cntcred into prlor to 
January 1,2009. The FAB stated that, for purposcs of the plan's atinual reporting and related 
audit requirements. an annuity contract or custodial account does not need lo be treatcd as part of 
the plan or as plan asscts if it meets the following condiiions: (1) thc contract or account was 
issilcd to a crlrreilt or former employee beibrc J a ~ u a r y  1, 2009; ( 2 )  the employer ceased to havc 
ally obligation to make cuntributions (including employee salar> reductiorl cont~.ibutiuns) and in 
fact ceased making contri hutions to the contracl or account before January 1,2009; (3) all of the 
rights and benefits under the contract or account are legally enforceable against thc insurer or 
custodian by the individual owner of the contract or account without any involvement of the 
employer: and (4) the individual owncr of the contract or account is hilly vested. 

The Dzpadnlcnt received questions on the scope 01 and conditiotls for the relief provided by lhal 
FAf3, as well as questions conccmillg the scope of the safe harbor regulalirlr~ at 29 CFK 25 10.3- 
7(f). This Bulletin supplements FAB 2009-02 by responding to Illany of those questions. 



ANNUAL R b-I'ORTING QUESTIONS AND ANSWERS 

Q-1. Would an annuity contract or custodial accouut need to be included in the Form 5500 
or Form 5500-SF annual report if the employer provides information to the 403(b) 
provider concerning an employee's or formel- employee's employment status in connection 
with a contract or account that otherwise meets the conditions of FAB 2009-02 for being 
excluded from the plan's annual report? 

No. Thc a~ulual reporting relief under thc FPLB will still be available even i l  thc employer 
provides information lo thc 403(11) provider. Providing information, sucl~ as the contract owner's 
emploqmcnt status, does not constitutt: involvement beyond that pernlitted undcr tllc FAB. On 
the other hand, where !he employel. must consent to, or make othcr discretioi-lary decisions 
regarding cnforccmeat of the employee righls undcr the contract, the relief under lhe FAB is not 
available. Nol- is relief available il; for example, the employer must certily in aclvmce that at1 

employee is eligblc lor a distribution that is permissible undcr the Internal Revenue Code 
(Code). Similarly, the F,ZB provides no relic1 if the employer has to approve a hardship 
disr~i  hution or a l o a ~ r  from thc contract or account before the loan or distrjbutio~i is made. 

Q-2. I f  an employer, through salary I-cduction, forwards an employee's loan repayments to 
a 403(b) contract provider, does the employee's contract or account to which the loan 
repayments are being made need to be incllidcd in the plan's annual report? 

Yes. Evcn if the loan 1-epayrnents technically art: not "employee contributions," the Department 
for purposes of FAB 2009-02 would treat ongoing lorn repayments furwardcd by the emplopel- 
like salary reduction e~nployee conrributions, giving thc crnploy er an ongoing role with the 
contract and provider beyond lhal envisioned in the F'AB. On the other hand, thc annual 
repoi-tjng relief in FAB 21)OIj-02 could apply to coniracts or accounts that othenvise meet the 
conditions of the FAB for which ~mployccs niake loan repayments in 2009 direclly to thc 
contract or custodial account providers. 

4-3. If the contract or account is known to the plan administrator and can bc identified, 
must it be included in the annuli report if it meets the requirements of FAB 2009-02? 

Nn. Thz plan administrator is not required to include in lhe plarl's annual report a contract or 
account that meets the requirements of FAB 2009-02 even if that contract or account is kno-rvn to 
the administrator and can be idcntif ed. 



Q-4. If a plan administrator excludes some contracts ar accounts from the plan's aunual 
report because those contracts or accounts meet the requirements of FAB 200'3-02, does the 
administrator have to exclude all such contracts o r  accounts for reporting purposes? 

No. The plan admitlistrator call decide to include contracts or accourits even if they meet the 
rcquireinei~ts of FAR 2009-02. Tht: plan administrator may decide that it is easier and less 
expensive for the plan to include sucl~ a contract or accot~nl in its Form 5500 or Fol-117 5500-SF 
h u a l  RetumlReport. 

Q-5. Does the relief provided by FAB 2009-02 apply to annual reports for both large and 
small 403(b) plans? 

Yes. The relief app1it.s both for detennitling what annuity contracts or custodial accounts arc 
treated as asscts of the plan for purposes of the plan audit and lbr dctcrmining what plan assets 
rnust be identified on the plan's financial statcrrlcnts (iilcluding the Form 5 500-SF or Schedules 
H or I of the Form 5500). 

The relief in FAB 2009-02 also applies lor purposes of ascertaining tlie number of participants 
for reporting purposes, including the determination of whether or not Ihc plan is a largc plarl 
required to submit as part of its Form 5500 thc rcport of at1 independei~t qualified public 
accountanl (IQPA). Elnployees wl-lose only assets in the plan are contracts or accounts thal mcct 
the colldi tioils of the FAB, and who are no1 ulherwise cligibkc to nlake salary tAeductio~~ 
contributions under the 403(b) plan, need not he couilted as participants for these purposes. 

'ihe Fol-117 5 500 and Form 5 500-SF relief in Ihe FAB docs not address any other reporting or 
notice requiremenls cmder thc Codc or any other applicable Federal or state law. 

Q-6. Are 403(b) annuity contracts a ~ l d  custodial accounts that meet the conditions in F.4B 
2009-02 treated as plan assets for purposes of ERISA's annual reporting and audit 
rcqui~*ements (ERISA section 1 03(a)(3)I4? 

No. FA H 2004-02 states that, with regard to those annuity corltracts and custodial accounts that 
meet the conditions ui' rhc FAB, the adlninistrator of the plan is not required to treat either Ihe 
armuity contracts or custodial accounts as part of (he employer's Titlc 1 plan or as plan assets for 
purposes of ERISA's annual rcpurting requirements. Thus, the plan administrator may disregard 
such contracts o l  accou17ts for purposes of the reporting reqirirements undcr scc t io~~  103 of 
EKISA and the Department's regulalions issucd thereunder. FAR 2009-02 a1 so provides that the 
Department also will nut re-jcct a Form 5500 Annual Report on the basis of a "qualified," 
"~idvcrsc," or "disclaimed" opinion if the plan's IQPA ~ngagcd undcr section I03(a)(3)(A) of 
ERISA to audit the plan expressly statcs that the sole reason for such a qualified or adverse 
opinion or disclainlcr of ol~i~iion wm hecause such pre-2009 contracts wcre not covered by the 
audit or included in the plan's financial sratcrrlctlts. 



Q-7. Are IQPhs  engaged to audit the employee benefit plan requil-cd to examine the 
employer's basis for excluding corltracts as meeting the conditions of FAB 2009-02? 

Consisrelit with the obligatiot-I of employee benefit plat1 adrninist.rntors to file complete and 
accurate ant+lual reports, il is thc obligation of the administrator to determine that thc conditions 
of FAB 2009-02 have been satisfied with respec1 to excluclcd contracts from such reports. 

Nonetheless, TQPAs cngaged o t ~  behalf of participanis tu conduct cmployee benefit plan audits 
play ark impo~tant role in bringing questions, issues, and irregularities discovered during thc 
course of their audit cngagcmer~t to the attention of the plan administrator If an accountant, as 
par1 ul' thc audit which he or she was engaged to pcrfoml, discovers that contracts were 
incorrectly excluded under FAB 2009-02 kom the plan's financial statexn~nls, thc Dcparlnlent 
expects thal ihe accountant will alert the plan administrator. Also, plan administrators have an 
vbligstjorl to take reasonable steps lo resolvc questions concerning the exclusion of such 
contracts from [heir annu a1 report. Tf a plan administrator and accuuntant do not agree w i t h  how 
tu rcsolve issues relating to excluded conlracts, thc Department expects these issues to he noted 
in the audit report. 

Q-8. A plan excluded contracts and accounts meeting the couditions of FAB 2009-02 from 
the Schcdule of Assets Held for Investment (Form 5500, Schcdulc H, T h e  4i) and Schedule 
of Reportable Transactions (Form 5500, Schedule H, Line 4j). Assuming all other required 
information is included, will these schedules be deemed to be presentcd in compliance with 
the Department of Labor's Rules and Regulations for Reporting and Disclosure? 

Y cs. 

Q-9. May contracts and accounts that are excludablc from reporting in the 2009 plan year 
financial statements also he excluded from comparative financial statements includcd in 
the plan's 2009 annual report? 

Yes. 

Q-10. Docs FAB 2009-02 provide plan administrators rclief with respect to an annuity 
contract or custodial accotlut exchanged in accordance with Treasury regulations and IRS 
requirements for another contract or account with a new provider after January 1,2009? 

No. Ass~unc, lbr example, that an employee has a Cude scction 403(b) annuity contract or 
custodial account that meets the cunditions of the FAR and the employee decides tu eschangc 
that contract for a contract with a ilew provider after January 1,2009. lf the emplnyer's 
authorizatiol~ or approval of that exchangc is required, eve11 jfjust for tax compliance purposcs, 
the new contract ur account would not he eligible for annual r t~or t ing  relief under FAB 2009-02. 



The rlcw contract or account also would fail the FAR requirement of having been issued before 
Janllary 1 ,  2009. 

Q-11. Does the annual reporting relief described in FAB 2008-02 extend beyond the 2009 
reporting year? 

Yes. The Department will no1 rvjcct armual repo~ts and accompanying auclil rcports rcquired to 
he filed for years subsequent to 2009 solely because such reports cxclode annuity contracts and 
custodial accounts meeting the co~~ditions in F,4B 7009-02. 

4-1 2. If a plan administratur determines that it will not he able to comply fully with 
ERISA's annual reporting requirements for contracts that do not meet the conditions of 
FAB 2009-02, what constitutes ;z ''good faith'' effort to comply? 

What constjtutes a "good faith" efioit will depend on the [acts and circutnstances involved. 
Adrni~~istrators of Code section 403Ib) plans that do not fill1 y comply with the reporting 
requirements have thc burden of den~onstt-ating good faj th and thus should documcnt thcrr efforts 
propcrly to account for and report on contracts and custodial accounts in their Form $500 or 
Form 5500-SF Annual RetwnsIRcports. Good fai th would also generally require the plan 
administrator to imple~iient internal controls to keep and mainlair1 sufficient records on a going 
forward hasis. In addition, ERISA rcquircs a plan administrator to retain records necessary lo 
verify or support irlformation included in a Form 5500 annual repurl Tor six ycars from the date 
the annua1 report was filed (ERISA 4 1071, and also to maintail1 for as long as necessary records 
that are sufficient to detenninc thc benefits due or which lnay become due under the plan 
(ERISA $209). The Depa r t i~~e~~ t  has noted in other contexts relating to ERISA's rccordkeeping 
requirements that whether lost or destroyed records can or should be weconstnlcted and whether 
the persons responsible Ibr rctcntion of the plan's records are or should be personally liable h ' o r  
lhc costs incurred in connection with the reconstruction oSrcr.urds or other consequences nf their  
loss or destruction is necessarily dcpcndcnt on the facts and circumstances of each case. 

Q-13. If an employer makes a final contrib~~tion to a contract or account in 2009 tbat is for 
2008, would the contract or account he excludable from the plan's annual report under 
FAB 2009-02? 

The rclicf provided by F AB 3009-02 requires thal lhe cnzplo ycr ceased having rn? obligation to 
lnalce contributions (incl 11dlng salary reduction conbi butions), and actually ceased making 
contributions to the cnntrac t or account before January 1,2009. Employers, 403 (b) providers, 
and other sei-vice providers have raised ccrncenls that a literal reading of lhat stataucnt in the 
FAB would meat1 the FAB relief would not apply lo contracts or accoui~ts where the employer 
amended the plan to cease all contributions but was legally required to, and did, timcly transmit 
in 2009 final ~~nploycr  contributions that accrued in 2008 ur h a 1  salary reduction contributions 
attributable to payroll periods in lalc 2008. Thc commenters expressed concern (ha1 such a literal 



rcadiug of FAB 2009-02 cuuld rcsult in itlcr-eased administrative costs and burdens for 
employers and participants. This condition in FAB 2009-02 was intended to ensure that 
corltracts and accounts were not exciudcd from the plan's ant~ual report where there was an 
obligation to contribute or there wet-e continuing employer ur empio yce co~~tributions to the 
contraur or account for periods after January 1,2009. Althougl~ FIZR 2009-02 read literally 
would require contracls or accounts to he included in the annual rcport in the circumstances 
described abovc. rrpon review. the Department has dctcrrnined that final contributions tv Ihc 
contract or zlccoimt attribiltable to 2008 that were not in fact deposilerl in thc contract or accoui~t 
until 2009 will not be treated h y  the Department as constituting conti~~uit~g contributions afler 
Jarluary 1,2009, that would make thc contract or account ineligible for the relicl'provided in 
FAB 2009-02. 

4-14, May a "safe harbor arrangement" under DOL regulntion 29 CFR 2510.3-2(f) make 
nptiol~al features, such as participant loans, available if the 403(b) provider is respo~lsible 
for any discretiouary determinations? 

Yes. The employcr rnay also refuse to include 403(b) contracts arid accounts in its safe harbor 
arrangement with such optional features i1 that lirrlitation is intended to reduce the employer's 
costs in offering the safe harbor arrangeinent or is designed to remove features that in operation 
cu~ild rcsult in the enlployer heing forced to take steps that would exceed the en~ployer 
i uvcr lvement permitted under 111 hc safc barbor. 

Q-15. Would an employer exceed the ERlSA coverage safe harbor limitations on employer 
involvement in 29 CFK 251 0.3-2(f) if the employer hires a third-party admillistrator (TPA) 
to makc discretionary decisions? 

Yes. Thc employer's selection of a TPA would bc inconsistent wi t11 the safe harbor in 29 CFR 
25 10.3-2(f). The Departrncnt's FAB 2007-02 addressed the safe harbor conditiorls for tax- 
sheltered annuity a~~angeniet-its to fall outside of ERlSA Title I coverage, and specifically noted 
that the docun~ents governing Ihe arrangcnient toll lcl identify parties other than the employcr as 
"responsibie for administrative functioi~s, including those related to tax complia~ce." As FAB 
2007-02 l ~ ~ r t l ~ e r  noted, the documents should currcctly describe the employer's limited role and 
allocate discretionary deleminations to the annuity provider or other responsible third party 
selected by a person other than the employer. More01 er, an crnployer may limit the availab te 
providers i t  will make available in ils sarc harbor arrangement to those where tht: 303(b) 
contracts or accuurits or rother governing documents preparcd by the providel- state that the 
prclvidcr or a ~ o t l ~ e r  appropriate lhird party is 1.esponsible for discretionary dccisio tls related to 
loans and hardship distributions. 



Q-16. Must a "safe harhor arrangement" under 29 CFR 2510.3-2jf) offcr participants a 
reasonable ctiuice of both 403(b) providers and investment products? 

Yes. To meet the terms of thc safe harbor. the anangemetlt generally must offer a choice of 
murc than one 403(61 contractor and more than one investmcrlt product. l h e  premlbte to the 
final regulation at 29 CFR 25 10.3-2(f) explai iled that "[tlhis [reasonable choice] provision is 
desigilcd lo prevent an employer not \vishing to be deenicd to bc maintaining a pei~sioi-, plan 
from restricting products avnilablc to employees, or lin~iting available contraclors to unr: sclcctcd 
by the crnployer when several seek to make their scrviccs and products avai lahle to employees, 
unless even in lhe prcscnce of such limitatiot? the employees of the employer arc alibrdcd a 
reasonable choice. in light of relevanl circumstances." 44 Fed. Reg. 23525,23526 (April 20, 
1979). Similarly. in addressing public comlnents on this condition, Uit. preamblc said that "[ilf 
the en~ployer cliooses t o  engage in such limilalion, thc cvrlditiotl spec~fies that employees tnust 
be afforded a reasondblc choicc of both products and contractors under the relevmc 
circu~nstances in order for the Department to consider lhe cmploycr not to have estal~ li shed or 
maintained a plan. It may be that iri some circumstances i t  would be reasonable for the employer 
io lirnil ro oac the r~lrmbsr o f  contractors who may deal with ernployccs urldcr the section 403(h) 
program ." Id, 

The Department recognizes tha~  1 1 ~  cost of permitting ell~ployezs to n u k e  contributions through 
payroll deductions may be significantly affected by the number of 403(b) contractors to wtlich 
the einployer must remit contribu~ions. This may be particularly significant for small employers 
concerned about thc administrative coniplexi ty of offering access to multiple 403(b) providcrs 
uriclel a safe harbor 403(b) arrangement lhal nvrrxlally rcquires a very linlited financial 
commitment on thc part of an employer in the form of affording payroll deductions. h1 thc 
Department's view, an employer could, consis tcnt with the safe hai.hol-, liinit the number of 
providers to which it will forward salary reduction contributions to one if ernployccs arc allowed 
to transfer or exchange, in accordance wilh thc 1KS reglila tions, their interest to a 403(b) account 
of another provider. Also, there may be circumstances where an employer can dcniuristratc that 
ir~crcased administrafive burdens and costs to the employer in offering a ]>urn her of contractors 
under the arrangement would bc sufficient to cause the etnployer to stop making its payroll 
systcm available to co l lec t  and remit payroll deduction coritrjbutions to ally 403(b) contractor. In 
such cases, limiting available contracto ts to one offering a u-ide variety of investment products 
could be sccrl as affording en~ployees a reasonable choict: in light uf all relevant cil-cuinstat~ces 
as described above (e.g., a single insurance company's 403(b) compliant arrangement wilh 
access to a broad range of affi I iated investment products or a singlc 403(b) conip li ant "open 
archi tectme" custodial accoilnl platlbrm giviilg employees access to a bl-oad range or imaSli1 iatcd 
mulual Simd i ~ n  cs t r t~e~t  products). 

Tn any case where the employer linlits the availability of pl-oviders in a 403(b) safc harbor 
arrangcmcilt, affording the employees ;1 reasonable chojcc aricler the circumsta~~ces requires that 
liinitations on or costs or assessmcnts associated wit11 an employee's ability lo lransfcr or 
exchange contributions to another provider's conlract or account be fully disclosed in advance of 
the enlployee's decision lo participate in the program. 



Q-17, Would an arrangement that ntherwise meets the terms of the safe harbor stay within 
the safe harbor if the written plan document rcquired by Treasury Regulations under Code 
sectiou 403(h) provides that salary deferrals will be discontinued to a provider that is not 
complying with Code reqllirements? 

Yes. If  the purposc of the provisions for disco~lti~luinp a provider from olycring pl-nducts to 
pariicipants in the arrangement is necessary to maintain lax code compliance, then including 
such provisions in the arrangement will not take it outside the safe harbor. 

4-18. Rlay a safe harbor non-Title I arrangement authorize the employer to change 40R(b) 
providers and ultitatcrally move employee funds from one provider to contracts o r  
accounts of nnother provider? 

No. Altl~ougl~ a11 employer can dccide, within the terms uf 29 CFR 25 1 fl.3-2(f), to limit the 
providers in a safe harbor a~~angelnei~t to which it will forward ernployee salary reduction 
contributions, discretionary authority to exchange or move employee h n d s  would be 
incnnsistent wilh Ihc safe harbor requirements. 

Questions cunccrning the information contained in this Bulletin (or Ficld Assistance Bulletins 
2009-02 and 2007-02) may bc directed to the Office of Regulations and Interpretations, Division 
of Coverage, Rcpol-ting and Disclosure at 202.697.8523. 


